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410 COLUMBIA LAW REVIEW. 

Liability of Railroads to the Owners of Mail and Express. 
— The United States Circuit Court for the district of Minnesota 
recently has held that a railroad owes no duty whatever to the ad- 
dressee of United States mail carried on its trains. German Bank 
v. Ry. Co. (1901) 113 Fed. 414. There is slight authority upon 
the precise point. In Central Railroad v. Lampley (1884) 76 Ala. 
357, the company was declared to be responsible to the sender of 
a registered letter, not as a common carrier, but as a bailee for 
hire, negligence being necessary to fix its liability. In regard to 
the question involved pertaining to the law of bailments the lia- 
bility of the railroad for mail matter would seem to resemble that 
for express. For this the Supreme Court has held it responsible 
as a common carrier. New Jersey Co. v. Bank (1848) 6 How. 344. 
This conclusion was reached by treating the consignor of the goods 
as an undisclosed principal of the express company. In Bank of 
Ky, v. Adams Exp. Co. (1876) 93 U. S. 174, the now universal 
rule was adopted that express companies are themselves common 
carriers. To hold them liable for acts of the railroad the latter 
was treated as an agent employed by them. Thus in the one case 
the expressman is treated as an independent contractor employing 
sub-agents, while in the other he is held a mere agent to make 
contracts with the railroads. Since the same transaction is thus 
differently construed both conclusions can hardly be sound. It 
does not seem possible to quarrel with that which makes the ex- 
pressman a common carrier. He selects the route of carriage, and 
assumes toward the shipper all responsibility. His contract with 
the railroad is not made in behalf of the shipper but independently, 
and it is difficult to see how the railroad can come under any obliga- 
tion to the latter upon principles of agency. And this was the 
opinion of Daniels, J., dissenting in New Jersey Co. v. Bank, 
supra at p. 418. 

Again, it has been suggested that the railroad assumes a duty 
as common carrier towards the owner of express matter irrespective 
of contract grounds. The fact that there is no bailment to it, 
however, would seem conclusive against this since an absolute 
control is the basis of the imposition of a carrier's liability. 
Hutchinson, Carriers' 2nd ed. § 495. By far the most plausible 
theory advanced in support of the New Jersey Co. decision is based 
upon the doctrine of the Express Cases (1885) 117 U. S. 1, that 
the railroad is under a duty to the public to furnish express facili- 
ties. From this, it is said, the conclusion follows that the responsi- 
bilities for the performance of this duty cannot be shifted by its 
delegation to an independent contractor. But this argument finds 
refutation in numerous rules of the law of Garriers. The railroad is 
obliged to allow the passenger to carry valuables with him yet, since 
he retains control, it is under no obligation as to them. First Nat. 
Bank v. Ry. Co. (1870) 20 Ohio St. 259. So in the case of express 
this duty to the public, in the light of actual circumstances to-day, 
would seem performed when the carrier furnishes reasonable facili- 
ties upon its line to an independent express company. The facts 



NOTES. 411 

that the expressman has complete control and that the shipper 
contracts solely with him argue against the justice of making the 
railroad responsible. And since the owner has a complete remedy 
against the expressman as a common carrier it would not seem 
advisable to tax principle in order to give him the additional 
remedy against the railroad. But whatever view is adopted with 
regard to express, the decision in German Bank v. By. Co., supra, 
would seem to be the only sound holding in case of mail matter. 
Where there is no bailment there can not be a bailee for hire and 
the governmental questions involved preclude any idea of imposing 
a carrier's liability. 

Liability of Municipal Corporations — The many and often 
conflicting decisions, defining and limiting the liabilities of muni- 
cipalities for torts, have dealt with but one side of this subject, 
namely, the liability to members of the public. The other side — 
the liability to employees for injuries for which an individual or a 
private corporation would be answerable in civil actions, has been 
presented by two recent cases. Peterson v. Wilmington, (N. C. 
1902) 40 S. E. 853, and Caldwell v. Waterbury, (Conn. 1902) 
51 At. 530. The first held a city was not liable for injuries sus- 
tained by a fireman from the collapse of a defective reel, while 
the latter was even a stronger case, holding a municipality was 
not liable for injuries from defective machinery to an employee 
working upon material to be used in the construction of a street. 
As these decisions were based entirely upon the authority of cases 
exempting municipalities from liability for torts to members of the 
public, a short discussion of the principles involved in such cases 
is necessary to a thorough understanding of the result in the prin- 
cipal cases. 

It is such a well-settled principle in the law of municipal 
corporations that a municipality is not liable for torts committed 
ultra vires — Dillon's Municipal Corporations, Ch. XXIII. , — that this 
discussion will be confined to torts committed by acts within the 
corporate power. This aspect of the question is involved in the 
greatest confusion. The better view — though by no means a 
universal one — recognizes a distinction between the liability of 
municipalities for acts of a governmental and legislative charac- 
ter, and for those of a private nature, and exempts the munici- 
palities from liability in the first instance, while holding them to a 
strict liability in the latter. Scott v. Mayor of Manchester, (1857), 
2 H. & N. 204; Dillon's Municipal Corporations, Sec. 948. The 
great difficulty, and the one occasioning all the confusion upon this 
subject, has been the application of this distinction. Each court 
has adopted its individual ideas of what is a governmental function 
and what a private one, until it has become almost impossible to lay 
down any rule of practical value for the determination of this ques- 
tion. The chaotic condition of this branch of the law is well rep- 
resented by the statement of Mr. Justice Foote in Lloyd v. Mayor, _ 
(1851) 5 N. Y. 369, 375 that " All that can be done with safety is 



